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Presentation on the execution of 
Bekir-Ousta and others group of cases against Greece (Application No. 35151/05) 
6 September 2019
1. The Bekir-Ousta and others group of cases concerns Greece’s failure for some twelve years to execute the ECtHR judgments finding violations of the freedom of association of three ethnic Turkish associations.

2. In March 2017, the Ministers’ Deputies “noted with deep concern that… no … tangible results have been achieved in the implementation of the individual measures in this group of cases” “either by allowing the reopening of proceedings in civil matters or by changing the procedure for registration of associations” and “instructed the Secretariat to prepare an interim resolution… in case no tangible progress has been reported by September 2017.”
3. In September – October 2017, the Greek Parliament voted legislation allowing the reopening of proceedings. However, these legal provisions were adopted after a first failed attempt to legislate unrestricted reopening. In the second attempt, admissibility for reopening of the cases was restricted, excluding associations that are considered to be a threat to national security and public order and/or whose aims are considered to violate Greece’s interpretation of the Treaty of Lausanne. That in effect excluded the possibility to reopen the cases of the three Bekir-Ousta group associations. This was expressly stated during the parliamentary debates. With such assurances, indeed, as Greece reported to the Committee of Ministers, that legislation was voted by 85% of the MPs. But Greece failed to report that all four MPs, that is 100%, from the Turkish minority concerned by these judgments voted against those provisions. 
4. The three Turkish minority associations, respecting the recommendations of the Ministers’ Deputies, filed applications for the reopening of their cases. The first such case, of the Turkish Union of Xanthi, was heard by the Appeals Court of Thrace on 9 February 2018. 
5. The Greek government represented by the Region of Eastern Macedonia and Thrace filed a memo with which it asked the rejection of the application and hence of the re-registration of the Turkish Union of Xanthi. It based its argument on the fact that the association is a “threat to public order” and its aims “are opposed to public order and to international treaties (Treaty of Lausanne),” as the Supreme Court had held in its 2005 judgment. Greece considers that judgment irrevocable and hence binding even if it was subsequently found by the ECtHR to violate Article 11 ECHR. 
6. The Appeals Court of Thrace itself did not even consider these arguments in its subsequent judgment 96/22-6-2018. The court ruled instead that the Turkish Union of Xanthi did not to have the right to use the new procedure introduced with Law 4491/2017 so as to seek the reopening of the case. That court recalled that the said association had already filed a similar application of reopening after the first ECtHR judgment, on 14 November 2008. That application had been rejected on its merits by the Appeals Court of Thrace (with judgment 477/2009) and then by the Supreme Court (with judgments 353/2012 and 1549/2012). Therefore, the recent inadmissibility judgment was based on the procedural principle of non bis in idem. The court also stated that ECtHR judgments cannot on their own affect the domestic legal order and lead to the automatic annulment of domestic court judgments found by the ECtHR to be in violation of the ECHR. As it is stated in the CM Secretariat notes “The decision and reasoning of the Thrace Court of Appeal are deeply concerning and appear to frustrate the purpose of the transitional provisions.”
7. The Turkish Union of Xanthi lodged an appeal against that Appeals Court of Thrace judgment with the Supreme Court on 30 October 2018. However, the Supreme Court set a hearing for that appeal for as late as 20 March 2020, pretending that all 2019 and early 2020 dates for its hearings were already overcharged. On 20 March 2020 it is not impossible that the Judge Rapporteur will seek an adjournment which happens often: in such a case the hearing date will be in late 2020 or early 2021. Supreme Court judgments are issued several months after the hearings so in this case it will be published in late 2020 (if there is no adjournment) or in 2021 if not later. That judgment in any case would deal with the inadmissibility on the procedural principle of non bis in idem. So, if the Supreme Court accepts the appeal it will simply send back the case to the Appeals Court of Thrace. The latter will then examine, sometime in 2021 or 2022, the application for re-opening including the consideration whether the Turkish Union of Xanthi is a threat to national security and public order and/or its aims are considered to violate Greece’s interpretation of the Treaty of Lausanne. In the highly likely case that the application for re-opening is rejected, the Turkish Union of Xanthi will have to lodge another appeal with the Supreme Court whose judgment will be issued in the mid-2020s. 
8. The other two Turkish minority associations, Bekir-Ousta and Emin, filed applications for re-opening with an Appeals Court of Thrace hearing set for 7 December 2018. Conveniently for the Greek state, the Rodopi Bar Association went on strike on that day and the Turkish minority association lawyer was refused by the Rodopi Bar Association an exemption so as to participate in the hearing, on the ground that there was no urgency! So, the cases were adjourned but not for a few weeks. The new date is 25 October 2019. Unless on that day the court hears the cases and then a few months later issues positive judgments, itself a very unlikely development, these two cases will go to the Supreme Court in 2021, a year later than the Turkish Union of Xanthi case. 
9. Finally, the Committee of Ministers is requested to note that Greece continues to fail to address the the violation of the freedom of association of the newly formed Cultural Association of Turkish Women in the Prefecture of Xanthi whose registration was “rejected in 2017 by a final judgment of the Court of Cassation on grounds already criticised by the European Court in its 2008 judgments concerning the present cases.” This association will now have to wait first for an ECtHR judgment on its application registered by the ECtHR on 10 July 2018 and then, if successful as expected, go through the same ineffective procedure for its execution that will last until at least the mid-2020s. 
Conclusions 

10. The Greek government, to avoid an interim resolution, introduced in 2017 legislation to allow in principle the reopening of cases, but with restrictions that make it effectively inapplicable to the three Bekir-Ousta group associations. When the first case was heard by the domestic court, the Greek government invoked the restrictions asking the court not to re-open the case of the Turkish Union of Xanthi. Hence the Greek government does not want the functioning of Turkish minority associations. 

11. The competent regional court ruled that the 2017 legislation was not applicable to the three Turkish minority associations as they had already sought the re-opening of their cases which it, that is the competent regional court, had rejected. Hence it cannot consider again similar applications.
12. The Supreme Court in adjudicating the registration of the newly formed Cultural Association of Turkish Women in the Prefecture of Xanthi rejected it with identical arguments with the ones it had previously used in the rejection of the appeals of the three Bekir-Ousta associations. In that rejection judgment, the Supreme Court reiterated that ECtHR judgments cannot on their own affect the domestic legal order, hence it, that is the Supreme Court, is not bound by the ECtHR judgments and will go on confirming the non-registration or the dissolution of Turkish minority associations.  

Recommendations

13. The Ministers’ Deputies are therefore now urged to conclude that there has been no tangible progress and that there cannot be any tangible progress with this ostensible but evidently totally ineffective procedure of reopening the proceedings in civil matters. They should therefore amend their Decision in their 1280th meeting, on 7-10 March 2017, so as to ask Greece this time:
a)  to take legislative measures to change the procedure for registration of associations while bearing in mind the findings of the European Court in this group of cases; 
b)  to decide to resume examination of this item at a preferably early 2020 meeting in light of the concrete information to be provided by the Greek authorities; and
c)  to instruct the Secretariat to prepare an interim resolution to be circulated with the revised Order of Business, in case no tangible progress has been reported by then.
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