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EXECUTIVE SUMMARY 

);, On 21 September 2017, the Committee of Mi , isters issued a decision in which it 
noted that it was necessary for the Polish gove~nment to present information on the 
guarantees of effective access to legal procedures for pregnancy termination; 

:, The Polish governrnent presented its observatio s in the report of 21 June 2018. The 
Government indicated that, in its opinion, the current regulations ensure effective 
access both ta abortion and to information on the possibility of undergoing such a 
procedure; 

:, The HFHR submitted its communication on the execution of the P, and S. against 
Po/and judgement on 1 September 2017. Howef"r, given the lack of positive changes 
ensuring access to pregnancy termination, the FHR arrived at a conclusion that it 
was advisable to present its stance on the matt r yet again. The HFHR also deems it 
necessary to comment upon the report of the Po ish government of 21 June 2018. 

>- In our opinion, the Polish authorities did not fullf and thoroughly address the matters 
invoked by the Committee of Ministers in its dçcision of 21 September 2017 on the 
execution of the judgement in the P. and S. against Po/and case. In this 
communication, we will present data to proye that the procedure of imposing 
financial penalties on medical facilîties for non-performance of the contract with the 
National Health Fund is not an effective measure to protect women applying for 
abortion. Moreover, we would like to present 4ata on the complaints filed with the 
Commissioner for Patients' Rights and the National Health Fund concerning refusais 
to perform an abortion. This data was missin~ from the report presented by the 
Polish government on 21 June 2018. j 

~ So far, the Polish authorities have not introdu ,ed an effective and swift procedure 
which would ensure a woman's right ta have ary abortion when the latter is allowed 
by national law. The current procedure of obji cting to an opinion or decision of a 
doctor is too forma! and does not guarantee thjt a woman will be able to terminate 
the pregnancy within the period provided in lar., The procedure is not effective if a 
?octor refuses ~o i~sue a written ~pinion. Ad~~tionally, at pre~en~ no law dîtectly 
imposes an obhgatlOn on any ent1ty to prov11:ie a woman w1th information that 
abortion can be performed by a different doJt r in a situation when medical staff 
have invoked the conscience clause. 

~ The information obtained by the HFHR su iests that internai and preliminary 
analytical works are ongoing in the Ministry o~ Health on amending the provisions 
concerning the objection to an opinion or decisf on of a doctor. However, the Polish 
government, in its response of 14 Septembe~ 2017 to the communication of 1 
September 2017 sent by the HFHR, admitted that on 16 November 2016, the 
Permanent Committee of the Council of Ministe~s decided that matters pertaining to 
the objection to an opinion or decision of a doctor would not be included in further 
legislative works on amending the Act on parie , ts' rights and the Commissioner for 
Patients' Rights. 
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RECOMMENDATIONS 

}:> We recommend that the Committee contin e the supervision over the executîon 
of the judgement in the P. and S. against Polr d case. 

}- We recommend that the Committee reqUEfSt the Polish authorities to provide 
detailed data on proceedings related to penalties imposed on medical facilities in 
connection with their failure to fulfil éontraJtual obligations towards the National 
Health Fund on account of a refusai to perfot-m an abortion. 

y We recommend that the Committee requ st the Polish authorities to provide 
detailed data on ail complaints filed with t , e Commissioner for Patients' Rights, 
the Ministry of Health and the National ealth Fund related to a refusai to 
perform an abortion, indicating a manner n which the complaints were solved 
and the actions undertaken by these institu1 ons. 

y We recommend that the Committee requJst the Polish authorities to provide 
detailed data on al! disciplinary proceedingJtagainst doctors related to the refusa! 
to perform an abortion, indicating the mann r in which they were concluded. 

~ We recommend that the Committee requ st the Polish authorities to provîde 
information on the current legislative i orks concerning the procedure of 
objecting to a medical opinion or decision, ith an indication of the stage of the 
process, expected tîme of its conclusion a d wîth a presentation of a detailed 
rationale for such works. 

>- The Polish authorities should guarantee th t, before the end of the period when 
àbortion is allowed, women receive reliab e and objective information on the 
conditions for termination of pregnancy a d the state of the foetus. The Polish 
authorities should introduce a swift and effective procedure to ensure that 
wornen have an opportunity to exercise the right to abortion when the p:rocedure 
is allowed under national law. \ 

>" Mechanisms should be introduced which w9uid ensure that the right to abortion 
is not nullified by doctors' invocation of the onscience clause. 
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1. Introduction 

The Helsinki Foundation for Human Rights (herein fter "HFHR") with its seat in Warsaw 
would like to respectfully present to the Committe of Ministers of the Council of Europe 
its communication, under Rule 9(2) of the Rules f the Committee of Ministers for the 
supervision of the execution of judgments and 9f the terms of friendly Settlements, 
regardîng the execution by the Polish authorities of the European Court of Human 
Rights' ("ECtHR") judgment in the case P. and S. against Poland (application no. 
57375/08) . 

The HFHR is a Polish non-governmental organ sation established in 1989 with a 
principal aim to promote human rights, the rule o law and the development of an open 
society in Poland and other countries. The HFHR tively disseminates the standards of 
the Convention for the Protection of Human ights and Fundamental Freedoms 
(hereinafter: "Convention") and is dedicated ta co tributing to the proper execution of 
ECtHR judgments. 

In îts communication, the HFHR will focus in parti ular on the practical aspects related 
to the accessibility of legal abortion procedures. A the same time, the circumstances in 
which abortion is legal are left outside the scope of the current communication, since 
they were not an issue of concern in the P. and S. a \ainst Poland case. 

At the same time, we would like to emphasize ~at we still share the conclusions 
presented in the communication of 1 Sept'1mber 2017 on the execution of 
judgments in cases P. and S. against Poland (application no. 57375/08), R. R. 
against Poland (application no. 2761/04), and \Tysiqc against Poland (application 
no. 5410/03).1 Currently, we would like to specifically address the issues 

1 

îndicated in the Decision of the Committee ~Ministers of 21 September 2017 
concernîng the execution of the ECtHR's judge ent in the P. and S. against Pol and 
casez and the response of the Government of e Republic of Poland of 21 June 
2018 which refers to this decision. 3 

2. ECtHR"s judgement in the case P. and S. aJainst Poland 

The P. and S. against Po/and case concerned a 14 y~\ ars old girl (the first applicant) who 
was denied access to an abortion, allowed. under Polish iaw in the circumstances, by 
consecutive doctors. In accordance with Article 4a (1)(3) of the Act on family planning, 
protection of the human foetus and conditions whi h permit terminatîon of pregnancy, 4 

the prosecutor issued a certificate to the applicant hat the pregnancy had been a result 
of a prohibited act. According to the above-mentiined law, in such circumstances the 
applicant had the right to legally terminate the p egnancy. Despite that fact, medical 
doctors in three hospitals provided the applicant a d her mother (the second applicant) 
with incorrect information about the conditions pr pregnancy termination and, as a 
result, refused to carry out the procedure. While ~efusing to perform an abortion, the 
doctors invoked the "conscience" clause, but with ut indicating an alternative way to 

1 Available at: illi..:...J..~,Ud.',l~=i.,,IJ.ll....wJ,JS.J.U,;....1:J.W.:.J.!J,,!.~l..Ll,,1..:a.;:z~= 

• Available at: .1JJ..1.u:,.J...t-LU.uJJ.!~ti..l&&W:;..wi.,u;.llli,JJ.=J.J!!l..l:Jd.!:.J.t..L<~-'4L-.L.LJ.~'l:±J..t:1!t.Q;..t:.!.J. 
3 Available at: ,·= 
4 Act of 7 January 1993 on family planning, protection of the human foetus and conditions which permit 
termination ofpregnancy, Journal of Laws no. 17, position 78 îth subsequent changes. 
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receive this treatment from a different doctor or edical facility. An obligation to refer 
the patient to a facility where she would be able to undergo the procedure stemmed 
from Article 39 of the Act on the professions of a dl ctor and dentist.5 

In the judgement P. and S. against Po/and, ECtHR f~~nd violations of Articles 3, 5 and 8 of 
the Convention. While commenting on access to !~gal abortion, ECtHR emphasised that 
"[s]tates are obliged to organise their health servife system in such a way as to ensure 
that the effective exercise of freedom of consqience by health professionals in a 
professîonal context does not prevent patients rrom obtaining access to services to 
which they are entîtled under the applicable legislal.îon."6 

Additionally, according to the ECtHR, "effective access to reliable information on the 
conditions for the availability of lawful abortion,\ and the relevant procedures to be 
followed, is directly relevant for the exercise of perfonal autonomy. It reiterates that the 
notion of private life within the meaning of Article f applîes both to decisions to become 
and notto become a parent( ... ). The nature of theifsues involved in a woman's decision 
to terminate a pregnancy or not is such that the ti~~e factor is of critical importance. The 
procedures in place should therefore ensure that such decisions are taken in good 
time."7 

The HFHR appreciates the steps taken by the government to execute the ECtHR's 
judgement in the case P. and S. against Poland. ' owever, in our view, they are not 
sufficient to fully implement the standards establis ed in thîs ruling. 

3. Ineffective procedure for objecting to a d cision or opinion of a doctor 

In its communication of 21 June 2018, the Polish government again stressed that the 
procedure for objecting to a decision or opinion o( a doctor, whîch was introduced by 
the Act on patients' rights and the Commissioner for Patients' Rights, constitutes a 
sufficient procedural safeguard which can be used lby women who have been refused a 
Iegal abortion by doctors.8 The HFHR cannot agree with such a view and, accordingly, 
wishes to repeat the most important criticism conc rning this procedure. 

In our view, the most serious drawbacks of e procedure include: excessive 
formalism; impossibility to employ the procedu e in case of a refusai of a doctor to 
issue an opinion or decision; doubts as to w ether the objection concerns the 
refusai to ref er a person for me di cal testing; lack of guarantees for fast and tilnely 
consideration of the objection, 1 . 

The objection procedure is excessively formai. T~e patient is required to indicate a 
specific legal provision establishing those of their ri~hts or duties which are impacted by 
a given opinion or decision of a doctor. Moreove , a copy of an opinion or decîsion 
should be attached to the objection. The statistics oncerning patients' objections show 
that only a small part of those fulfil the formai req irements and are considered by the 

5 Act of 5 December 1996 on the professions of a doctor and d ntist, Journal of Laws of 2017, position 125 
with subsequent changes ( unified text). 
6 Judgement of the ECtHR of 30 October 2012 in the case of P. nd S. against Poland, § 106. 
7 Judgment of the ECtHR of30 October 2012 in the case of P. a d S. against Poland, § 111. 
8 Communication of the Government of the republic of Pol nd of 21st June 2018, p. 2, avaîlable at: 
bttp;//hudoc.P.xec.coe.int/eng?i=QH-DD(201S)659E. 
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~edical Commission by the Commissioner for Paqents' Ri~hts:9 The Polish government, 
m its response of 14 September 2017 to HFHR's kommun1cat1on of 1 September 2017, 
claimed that, in cases concerning abortion, wom~n prefer an informai path for filing 
complaînts with the Commissioner for Patients' Rights, i.e. through the hotline or by 
personally coming to the Commissioner's Office.10 Eow;ver, it sh?uld not ~e overloo~ed 
that the situation may result not so much from wamen s expresswn of therr free ch01ce1 

as precisèly from the excessive formalism of the o jection procedure, which discourages 
women from entering the legal path. 

The law does not specify whether the objection an be filed when a doctor refuses to 
issue an opinion or decision, or when he or sh does it only orally. Partîcularly in 
situations involvîng abortion, doctors may be mor inclined ta refuse ta issue a negative 
decisîon in writing or to delay issuing such a de îsion, which may effectively annul a 
woman's right to termina te a pregnancy within the period prescribed by law. 

In the communication of 21 June 2018,11 the gove ment clearly stated that the right to 
object also applies to refusais to refer a perso9 for medical examination, including 
prenatal testing. It should be stressed that this raîsed concerns which were expressed, 
for example, by the Commissioner for Patients' Rights. The Commissioner pointed to the 
need for a clear regulation which would foresee t~at the objection procedure applies to 
refusais to refer a persan for medical testing.12 T e results of such testing can play a 
crucial raie in making an assessment as to whe her the state of the foetus justifies 
termination of pregnancy and, as a consequence, an be indispensable for a woman to 
make a decision on contlnuing her pregnancy (t ompare with the case R.R. against 
Poland).13 

No legal provisions guarantee that the objection will be considered by the Medical 
Commission before the expiry of the deadlîne withi which abortion is legal. Pursuant to 
the Act on patient's rights and the Commissionf r for Patients' Rights, the Medical 
Commission has 30 days to consider the objection. ! 

Furtherrnore, it merit emphasising that the ob~ection procedure applies solely to 
medic.al decisions or opinions, but does not conce~n cases when a prosecutor issues or 
refuses to issue a certificate confirming a justified uspicîon that the pregnancy resulted 
frorn a prohibited act (e.g. rape). Under the Act o 7 January 1993 on family planning, 

only one obJecnon was cons1dered on the ments. ln 2014, fi e obJectlons were cons1dered on the merits 
out of 34 fiied. ln 2013, only two out of 28 filed objections fulfiled formal criteria. See, Report on the 
observance of patients' rights in the tenitozy of the Republi€ of Poland in the period between 1 January 
2016 and 31 December 2016, p. 46, available at: https· //bjtJy/2Kue543: Report on the observance of 
patients' rights in the territozy of the Republic of Poland in ~e period between 1 January 2015 and 31 
December 2015, p. 43, available at: bttps: //bitly/20GyoSG; Report on the observ-ance of patients' rights 
in the territozy of the Republic of Poland in the period betweet 1 January 2014 and 31 December 2014, p. 
38, available at: https: //bitly/2nfvSBW. 
10 Response of the Govemment of the Republic of Poland of 4 September 2017 to the commuication by 
the HFHR of 1 September 2017, p. 3, available at: http://hudoo.exec.coe int/eng' i=PH·DD(201 7)9qJ revE. 
11 Communication of the Govemment of the Republic of Pdland of 21st June 2018, p. 2, available at: 
bttp: //hudoc exec c:oe int/eng7i=(>H-DD(2018)659E. f 
12 Information published on the official website of the Comih1issioner for Patients' Rights, available at: 

!;J'.~:!:: o';'~:f ;,;';;':~~{t:,Op~lica~~~ no. 2 761+ 
. . 6 1 
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protection of the human foetus and conditions wh · ch permit termination of pregnancy, 
issuance of such a certificate conditions terminatioj of pregnancy on this ground. 

One cannot agree with the government's daim tha~l~e competence of the Commîssioner 
for Patients' Rights to initiate explanatory procredings (not resulting from a filed 
objection) constitutes an effective tool to protect the rights of women who seek 
termination of pregnancy.14 Such proceedings cal e.g. confirm that there has been a 
violation of the patient's rîght to receive a medidl service, but cannot directly lead to 
the cancellation of the refusai to perform a procedulre. 

Until today, no amendments have been introducJ into the Act on patients' rights and 
the Connnissioner for Patients' Rights which w9uid significantly alter the objection 
procedure and make it a real mechanism for prote~on of rights. The Commissioner for 
Patients' Rights has noted a need to introduce changes in the procedure.15 Accordïng to 
the response of the govemment to the communlcation presented by the Polish Bar 
Association concerning the executîon of two judge, ents in cases Tysiqc against Po/and 
and R.R. against Po/and,16 the works on amend ents were moved to the Council of 
Ministers in 2016. The Polish government, in its response of 14 September 2017 to 
HFHR's communication of 1 September 2017, ad ·tted that on 16 November 2016, the 
Permanent Committee of the Council of Mïnist rs decided to e.xdude the matters 
pertaining to the procedure of objecting to an or,inion or decision of a doctor from 
further legislative works on the Act on patients' rights and the Commissioner for 
Patients' rughts.17 Moreover, the information proJfded to the HFHR by the Ministry of 
Health in February 201818 suggests that the latte~ was conducting analytical works to 
verify the justifiabi!ity and scope of possible chan~es to the objection procedure. While 
in the letter of 20 July 2018,19 the Ministry stated r at preliminary interna} works were 
ongoing on the amendments to the Act on patients' rights and the Commissioner for 
Patients' Rights concerning the right of the patient to object to an opinion or decision of 
a doctor. 

Given the above, in HFHR's assessment, the pro ,edure of objecting to a decision or 
opinion of a doctor does not fulfil the criteria of arl effective remedy set forth in Article 
13 of the Convention and does not meet the standdrds establîshed by ECtHR in the case 
P. and S. a9ainst Po/and (as well as cases Tysiq1 against PolamP.0 and R.R. against 
Poland). The procedure is ineffective and does not secure the right to legal t.ermination 
of pregnancy. 

H Communication of the Government of the Republic of P land of 21st June 2018, p. 3, available at: 
h:ttJr //hudoc.exec.coe,int/eng?i=DH-D0(2018)659E. 
15 Information published on the official website of the Corn issioner for Patients' Rights, ava.ilable at: 
www,bpp.gov ni /praw-d<>:zg!oszeoia-sprzeciwu. 
16 Communication from the authorities (13/0S/2016) in re Iy to the communication of an association 
(DH-D0(2016)549) coucerning the cases of Tysiqc nd R.R against Poland. available at : 
bltlr //hudoc,exec.coe iot/eo~'ï- DH-DD(ZO 16}6~8E-
17 Response of the Government of the Republic of PoJand of 1 th September 2017 to the commuication by 
the HFHR of 1st September 2017, p. 3, available at http://hudoc,exeççoe.int/eng7i=OH­
D Df 2017)991 re~c;. 
18 Letter from the Minister of Health to the HFHR of8 Februa , 2018, no. OZ0.024.30.2018/MG. 
19 Letter no. PRL.079.11.2018.AK. 
20 Judgement of EctH.R of 20 March 2007, application no. 5410 03. 
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4. Access to information on. the possibility of terminating the pregnancy, in 
particular in situations wben a doctor in lokes the conscience clause 

As noted by ECtHR in the case P. and S. againsti oland, it is the role of the state to 
organise its healthcare system în such a way so as, n the one hand, not to force doctors 
to perform services that conflict with their con cience, but on the other to ensure 
respect for patients' right to receive services which they are entitled to under the law. 

At this point, it should be noted that the Constitu ional Tribunal in its judgement of 7 
October 201521 pronounced the Act on the profes ions of a doctor and dentist (Article 
39 of the Act) to be in violation of the Polish C nstitution22 insofar as it obliged a 
physician, refraining from performing a healthcaire service contradicting his or her 
conscience, to indicate an alternative way of obtaining such a service from another 
doctor or a different medical facility. The Constit1tional Tribunal ruled that imposing 
such an obligation on a doctor disproportionate y înterferes with their freedom of 
conscîence protected under Article 53 (1) of the Constitution. The judgement means 
that, atthe moment, in Poland there is no legal proj·sion which would oblige a physician 
or another member of the medical personnel in a given facility to present the patient 
with an effective way of obtaining a healthcare se ice in a different facïlity in case of a 
refusa) to perfonn saîd service on account of the co science clause. 

The current legal situation, created after the provis~ons questioned by the Constitutional 
Tribunal lost their legal force, involves a sig91ficant disproportion between the 
protection of doctors' freedom of conscience anî patients' right to receive medical 
services. Such a situation can particularly endanger the rîghts of women who are refused 
access to a lawful abortion for ideological reasons In such a case, their rîght to obtain 
this service may have a purely illusory character. T~is state of affairs can force women to 
search for îllegal methods of terminatîng pregni ncies, which could endanger their 
health or, even, life. 

The HFHR has asked the Ministry of Health whe~her any legislative works are being 
conducted to impose an obligation on any entity to fnform the patient about a possibility 
of obtaining a medîcal service from a different doclor or medical facility when a doctor 
invokes a conscience clause. In its response of l' July 2018,23 the Ministxy did not 
indicate any legislative works towards this end. It e plained that "according to Article 14 
of the Act of 15 April 2011 on medical activity Oo mal of Laws of 2018, item 160 with 
amendments), an entity conducting medical activit:Yi provides publidy information about 
the scope and kind of healthcare services offered. The entity conducting medical activity, 
upon a patient's motion, additionally provides 1etailed information on the offered 
healthcare services, in particular concerning the applîed testing or therapeutic methods, 
as well as the quality and safety of those methods 1"24 In HFHR's assessment, a medical 
facility's duty to provide information on the scope of its services does not constitute a 
solution which would effectively ensure women's access to information on the 
possibilities of terminating a pregnancy. Above all, such a solution shifts the burden for 
searching for a proper facility and analyzing its ser ·ces onto a woman. Looking for the 

n Case no. K 12/14. 
22 The Constitution of the Republic of Poland of 2 April 199 , Journal of Laws no. 78, position 483 with 
subsequent changes. 
23 Letter no. PRL079.ll.2018.AK. 
24 Ibidem. 
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right facility can be time-consuming which is o particular relevance, since the Jaw 
prescribes a specific deadline for pregnancy termin tion. 

Additionally, the objection procedure in its curr~Jnt shape does not guarantee that a 
woma~ will receive reli~ble, full and ~bjective info mation on ~hethe_r s~e has the right 
to obtam a lawful abortlOn. Nor does 1t ensure that a woman w1ll rece1ve information on 
where the procedure could be performed wh n the contacted doctor invokes a 
conscience clause. The objection procedure cannJt address a situation when doctors 
deliberately hide certain facts, or present incomp~ete and misleading information to a 
woman as to the potential abortion in order to thus make termination of pregnancy 
ünpos~ib_le. It should be stressed that ~rovisi?n off1 elîable and complete inforrr:ation on 
the ex1stmg procedures can hold partlcular 1mpo nce for women who are v1ctîms of 
crime and whose pregnancy is a result of said crim . 

S. Performance of contracts with the N~tional Health Fund by medical 
facilities with relation to services involving pregnancy termination 

In its communication of 21 June 2018, the govejnment only cursorily and generally 
presented the actions taken in relation to entitie;[ offering medical services which did 
not fulfil contractual obligations towards the N?ional Health Fund with respect to 
servîced involving pregnancy termination.25 The g vemment indicated that a refusai to 
perform a legal abortion constitutes a violation b the medîcal facility of the contract 
with the National Health Fund, and it should result in the initiation of explanatory 
proceedings.26 The government observed that the National Health Fund did not receive 
any complaints from patients about refusais to per~orm an abortion and it noted that if 
such a situation has taken place, the related dat~ Will be transferred by directors of 
regional branches of the Fund to the National Heal, Fund and the Ministry of Health-27 

The data obtained by the HFHR from the Nationâl Health Fund28 show that between 
2008 and 2017, the Fund conducted only four prot eedîngs related to the imposition of 
contractual penalties on medical facilïtîes for non-~erformance or breach of the medical 
services contract, consisting în a refusai to perforrrr- an abortion. One proceeding ended 
in the imposition of a contractual penalty (in 1014, a facility from the Mazovian 
voïvodeship ). The rernaining proceedings did not r~sult in the imposition of penalties (in 
2015, a facility from the Mazovian voivodeship; in ~016 two proceedings, an entity from 
the Opolskie voivodeship ). 

The above-presented data should be juxtaposed with the statistics concerning the 
refusais to perfonn an abortion dealt with by the National Health Fund and the 
Commissioner for Patients' Rights. 

The data of the National Health Fund29 show thaf the Fund registered several cases 
concerning a refusai to perform an abortion. As a side note, it should be observed that . 
the government in its communication of 21 June 1°18 stated that no complaints had 

25 Communication of the Government of the Republica of Pola d of 21st June 2018, p. 4-5, available at: 
bttp- //hudoc.exec coe.jnt/eni7i=DH-DD(2018)659E. 
26 lbïdem. 
27 lbidem. 
26 Letter of the National Health fund of6 March 2018, no. DSO .0123.7.2018.GKU. 
29 Letter of the National Health Fund of6 March 2018, no. DSO .0123.7.2018.GKU. 
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been filed with the Fund about refusais to perfor , the procedure. The National Health 
Fund dealt with the following cases: 

One case in 2011 concerning a refusai by a psychiatrist to issue a certificate 
which would enable the patient to have a abortion (entity from the Silesian 
voivodeship); 

Two cases in 2015. In the first case, explaqatory proceedings conducted by the 
Fund showed that there were no medical bases for abortion. In the second case 
the refusa! was related to the doctor's invoct tion of the conscience clause (entit; 
from the Podkarpackie voivodeshîp); 

One case in 2016 concerning a refusal to pe form an abortion by an entity which 
had a contract with for such medical t ervices ( entity from the Silesian 
voivodeship). 

It is visible that the above-listed cases did not tran late into initiation of proceedings for 
imposition of contractual penalties by the Natio al Health Fund in relation to non­
performance of the contra et. 

The information obtained by the HFHR from the Commissioner for Patients' Rights30 

show that between 2008 and 2017, the Commissio, er considered 20 complaints (other 
than an objection to the decision or opinion of a do tor) concerning a refusai to perform 
an abortion. In five cases, the Commissioner concluded that there had been a violation of 
patient's rights (including the right ta a medical serkrice) and in four the proceedings are 
pending. Also in four cases, the Commissioner i formed the patient about available 
remedies, and in two discontinued proceedings upo the patîent's motion. 

The situations in which the Commissioner for Patie ts' Rights noted irregularities: 

A refusai to perform an abortion when the p egnancy endangers the life or health 
of the woman - violations found of the p tient's rîght to healthcare services 
provided with due dîligence (Article 8 of e Act on patient's rights and the 
Commissioner for Patients' Rights), to medical documentation and to file an 
objection to the medical opinion or decîsii- case from 2014, entity from the 
Warminsko-Mazurskie voivodeship; 

- A refusai to perform an abortion when the e ïs a high probability of severe and 
irreversible defects of the foetus - vîolatîiOns found of the patïent's right to 
healthcare services provîded with due dilige!nce (Article 8 of the Act on patient's 
rights and the Commissioner for Patients' R~ghts), to medical documentation and 
to file an objection to the medical opinion or decision - case from 2014, entity 
from the Mazovian voivodeship; j 
A refusai to perform an abortion when the f is a high probability of severe and 
irreversible defects of the foetus - violatiEns found of the patient's right to 
healthcare services provided with due diligence (Article 8 of the Act on patient' s 
rights and the Commissioner for Pàtients' Rights) and to information, but no 
vidlation of the right to have a medical servi e performed (Article 6 of the Act on 

30 Letter of 6 April 2018, np. RzPP-0D0.0133.3.2018. 
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patient's rights and the Commissioner for Patients' Rights) - case from 2015, 
entity from the Wielkopolskie voivodeshïp; 

A refusai to perform an abortion when the e is a high probability of severe and 
irreversible defects of the foetus - violation found of the patient's right to have a 
medical service performed, to healthcare ervices provided with due diligence 
(Articles 6 and 8 of the Act on patient's righ s and the Commissioner for Patients' 
Rights) and to medical documentation case from 2015, entity from the 
Mazovian voivodeshîp; 

A refusal to perform an abortion when the e is a high probabîlity of severe and 
irreversible defects of the foetus - violation found of the patîent's right to have a 
medical service performed, to healthcare ervices provided with due diligence 
(Articles 6 and 8 of the Act on patient's rïgh s and the Commissioner for Patients' 
Rights) and to medical documentation - case from 2015, entity from the 
Podkarpackie voivodship. 

The analysis of this data shows no correspondenfre to proceedîngs conducted by the 
National Health Fund concerning the imposition 9f contractual penalties for breach of 
contract with respect to termination of pregnancy procedures. It is thus evident that 
contractual relations between medical facilities af d the National Health Fund do not 
automatically translate onto guarantees of effectiv access to legal abortion procedures 
for women. And the system for imposing contrac ual penalties for breach of contract 
with the National Health Fun cannot be treated a an effective tool ensuring access to 
abortion either. Despite violations being found by e Commissioner for Patients' Rîghts, 
the National Health Fund did not conduct procee ings in these cases with the view to 
imposing contractual penalties. 

At the same time, it should be stressed that explan tory proce€dings, or proceedings for 
imposition of contractual penalties, will only be c . nducted after possible irregularitîes 
in a refusai to perform a medical service such atabortion materialise. No ptovision 
foresees that they should end within a certain pe iod so as to enable a woman to still 
benefit from a tegal abortion. Also for this reason, e procedures should be considered 
ineffective and not useful in protecting the rights oft omen seeking abortion. 

It should further be noted that difficulties in accessi
1

ng legal abortion were also indicated . 
by the Commissioner for Human Rights in the information on the activity of the 
Commissioner for Human Rights and the observ nce of human and civil rights and 
freedoms in the Republic of Poland in 2017.31 

6. Plans for restricting abortion laws 

As was indicated in the communication of 1 Septe ber 2017, in HFHR's assessment, it 
may be useful to take into account a wider context of the current public debate on 
restrîcting the conditions for Iegal abortio~ Since the submission of that 
communication, the situations bas also changed înl thîs respect. We would like to note 
that in the current communication we only address matters of a procedural nature. We 

31 Information on the activity of the Commissioner for Hum~n Rïghts and the observance of human and 
civil rights and freedoms in the Republic of Poland in 2017, p. }21, 489-490, available at: 

• _- 0 Q O O 7. 
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leave the existing model of the Act on family plan ing, protection of the human foetus 
and the conditions which permît termination of pregnancy. 

Even though on 6 October 2016 the Sejm rejected lthe citizen initiative draft law which 
would completely prohibit abortion (the draft ~as prepared by the 'Stop abortion' 
Cornmittee),32 it is now working on another draft law which is going to restrict 
conditions of abortion's permissibility. The draft tw prohîbîting abortion provoked a 
wave of protests and critîcism in the society (the d~emonstrations were called the 'Black 
Protest'). The draft law currently under debate in the Sejm was prepared by the 
Committee 'Hait abortion.' lts aim is to remov . from the Act on family planning, 
protection of the human foetus and the condî~ons which permit termination of 
pregnancy the premise allowing abortion when thrre is a high probability of defécts in 
the foetus or an incurable disease endangering itS lîfe.33 After the first reading in the 
Sejm, which took place on 10 January 2018, the d+ft was dïrected for further works in 
the Sejm's Commission for Social Policy and F~ily. On 19 March 2018, the Sejm's 
Commission on Justice and Human Rights gave it îpositive opinion and on 2 July 2018 
the Commission for Social Policy and Family set , pan e::i...1:raordinai:y sub-commission 
which will further deal with the draft. · 

It should also be noted that in 2017 a group ofMPs l led a motion with the Constitutional 
Tribunal to examine the constitutionality of aborti n in situations when prenatal testîng 
or other medical circumstances point to a high pr , babîlîty of a severe and îrreversible 
defect of the foetus or an incurable disease enda gering its life.34 The date when the 
Constitutional Tribunal will pass the ruling is not y t known. 

The information presented above shows that the Comrnittee's decision as to closing the 
execution of the judgement in the P. and S. a ainst Po/and case will have great 
importance for the ongoing debate and îts boundar es. 

7. Conclusions and recommendations 

Havîng regard to the above-mentioned argumen~tation, the HFHR requests that the 
Committee of Ministers continue îts supervision of the execution of the P. and S. against 
Po/and judgement In our opinion, the general mea ures taken by the Polish authorities 
are not sufficient to prevent further violations of tlle Convention similar ta those found 
in the P. and S. against Po/and judgement 

We would like to emphasise that the Polish authprities did not fully and thoroughly 
address the rnatters presented by the Committee of Ministers in the decision of 21 
September 2017 on the execution of the judgementrn the P. and S. against Po/and case. 

32 Citizen draft law on the amendment:s to the Act of 7 Jan= 1993 on family planning, protection of the 
human fetus and the conditions for admissibility oftermînati n of pregnancy and the Act of 6 June 1997 -
Criminal code. Information about the draft law and the legisla ·ve process are available here: 

· · · ·r.. 2 (}? 

33 Citizen draft law on the amendments to the Act of 7 Jan 1993 on family planning, protection of the 
human f~ and the conditions for admissibility of termïnatit n of pregnancy. Infonnation about the draft 
Law and the legislative proœss are availab!e here: 
www.seifJl.gov. pl /Sej ms osf(PrzebiegProc.xs p ?id=CDD2 2B469E?3P 121c J 2 5820BOQ 57A399. · 
34 ~en~- K 13/~7, available at: -~ttp://tcyb~n~lgov~pl/s:p1a~-w-~~hun_~IP/ai::t/9923-oçhrona-p)odu-
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For this reason, we recommend that: 

- the Committee request the Polish authorities to rovide detailed data on proceedings 
related to penalties imposed on medical facîlities in connection with their failure to fulfil 
contractual obligations towards the National He lth Fund on account of refusais to 
perform an abortion; 

- the Committee request the Polish authorities to p ovide detailed data on all corn plaints 
filed with the Commîssioner for Patients' Rights, inîstry of Health and the National 
Health Fund related to refusais to perform an abort on, indicating a manner in whîch the 
corn plaints were solved and the actions undertaken by these institutions. 

Addîtionally, we recommend that: 

- the Committee request the Polish authoritie to provide detailed data on all 
disciplinary proceedings against doctors related o refusals to perform an abortion, 
indicating the manner in whîch they were conclu de ; 

- the Committee request the Polish authorities to I provide information on the current 
legislative works concernïng the procedure of obje1ting to a medical opinion or decision, 
with an indication of the stage of the process, e:iqle , ed tîme of it:s conclusion and with a 
presentation of a detailed rationale for such works. 

According to the HFHR, in order to fully implement he judgement in the P. and S. against 
Po/and case, Polish authorities should: 

- guarantee that women receîve relîable and obj ctive information on conditions for 
termination ofpregnancy and on the state of the foi tus within the period when abortîon 
is allowed; 

- introduce an effective and swift procedure which ould ensure women's right to have 
an abortion when it is allowed under national law; 

- întroduce mechanisms which would ensure that e right to abortion is not nullified by 
doctors' invocation of the conscience clause. 

We belîeve that this written communication provis to be useful for the Committee of 
Minîsters in performing the task defined in Article 6(2) of the Convention. 

The communication was prepared by Jaroslaw Jagura, a lawye of the Strategic Litigation Programme of the 
Helsinki Faundation for Human Rights under the supervision 'f Katarzyna Wisniewska, the coordinator of 
the Strategic Litigation Programme. 

On behalf of the Helsinki Foundation for Hu an Rights, 

K ufv L½ \;A l A ~~-.,t\._ PRA., v--1 ~ 
Piotr Kladoczny, Ph.D. ;::: 
Secretary of the Board ~ 

.. D.:i~i 
Vï~Presi<lent of the Board 
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Republic of Poland 
Ministry 
of Foreign Affairs 
Plernpotentiary of the Mirnster 
of Foreign Affairs for cases and procedures 
before the European Court of Hu man Rights 
Agent for the Polish Government 

DPOPC.432.91.2017 / 21 

Dear Sir, 

Warsaw, 20 August 2018 

Mr Fredrik Sundberg 

Head of the Department 

for the Execution of Judgments 

of the European Court of Human Rights 

Council of Europe 

Strasbourg 

With reference to the communication submitted to the Committee of Ministers of the Council 

of Europe on 9 August 2018 by the Helsinki Foundation For Human Rights {hereinafter HFHR) 

concerning execution of the European Court of Human Rights' {hereinafter the Court) judgments in 

the cases of P. and S. v. Po/and (application no. 57375/08), R.R. v. Po/and (application no. 27617/04) 

and Tysiqc v. Po/and (application no. 5410/03), 1 would like to submit the following comments 

prepared on the basis of information submitted by the Ministry of Health. 

ln respect of point 3 of the HFHR's communication, concerning the procedure for objecting the 

physician's opinion or certificate, it should be noted that the patient's right to abject to a doctor's 

opinion or ruling remains an efficient measure of legal protection, inter alia for women who were 

refused pregnancy termination (under any circumstance stipulated by the Family Planning, Human 

Foetus Protection, and Acceptable Conditions of Pregnancy Termination Law of 7 January 1993) or 

prenatal examination referral, and/or in the event a prenatal examination is not performed despite 

a proper referral having been issued. The patient's right to abject to a physician's opinion or ruling 

was introduced into the Polish legal system under provisions of the Patient Rights and Patient Rights 

Ombudsman Law of 6 November 2008, primarily for the purpose of implementing the judgment 

of the European Court of Human Rights in the case of Tysiqc v. Po/and. However, the law is general in 

nature, i.e. it has not been narrowed down to the case of pregnancy termination refusai under the 

circumstances stipulated under the Family Planning, Human Foetus Protection, and Acceptable 

Conditions of Pregnancy Termination Law of 7 January 1993. Making the aforementioned norm 

general in nature was a purposeful action with the intention of protecting the rights of all patients 

whose rights or duties as stipulated by the law are affected by a physician's opinion or ruling (and 

under circumstances where no other legal remedies are provided for). ln accordance with the Law 

of 6 November 2008 on the Patient Rights and Patient Rights Ombudsman, any patient or his or her 

legal representative may abject to the opinion or certificate referred to in Article 2 paragraph 1 

al. 1. Ch. Szucha 23 
00-580 Warsaw 

phone: +48 22 523 93 19 
fax: +48 22 523 88 06 
dpopc.sekretariat@msz.gov.pl 
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of the Law on the Physician and Dental Surgeon Professions of 5 December 1996, if the opinion or 

certificate affects the patient's rights or obligations prescribed in the law. This right to abject can be 

invoked by a woman who was refused the termination of pregnancy in a situation, where the 

conditions stipulated under the Family Planning, Human Foetus Protection, and Acceptable 

Conditions of Pregnancy Termination Law of 7 January 1993 were fulfilled. Moreover, this right can 

also be used by a woman who was refused referral for the prenatal tests despite the existence 

of premises justifying such examination (defined in the Minister's of Health ordinance of 6 November 

2013 on guaranteed services under hospital treatment) . lt is so, because a refusai of prenatal 

examination referral in a situation where a woman is entitled to them by the provisions of the law 

affects the patient's rights just like a physician's refusai to terminate a pregnancy - regardless 

of the premise conditioning the performance of the procedure in a given case, and of the reason for 

refusai. This question does not raise any interpretative doubts. 

Having regard to the issue of a physician's refusai to issue an opinion or certificate, it should be noted 

that Article 41 paragraph 1 of the Law on the Physician and Dental Surgeon Professions provides for 

an obligation to keep the patient's individual medical records. The rules concerning the scope and 

the way of keeping of these records are determined by provisions of the Patient Rights and Patient 

Rights Ombudsman Law of 6 November 2008. According to Article 25 paragraph 2, the medical 

record shall include information about issuing an opinion or certificate referred to in Article 31 

paragraph l. The refusai to issue such an opinion should also be noted in the records. 

Moving on to the issue of a swift examination of the patient's objection, one should note that in 

accordance with Article 31 paragraph 5 of the Patient Rights and Patient Rights Ombudsman Law, 

the Medical Board issues the decision immediately and no later that 30 days after the objection was 

filed. The time limit of 30 days is thus a maximum end date of the examination by the Medical Board. 

The employees of the Office of the Patient Rights Ombudsman are sensitive towards the situation 

where swift action is needed, which is confirmed by the schedules of the proceedings examined 

within the Office. ln addition, in order to facilitate quick contact with the Patient Rights Ombudsman, 

a nationwide toll-free helpline is in place: 800-190-590. Staff on duty provide daily and current 

information concerning patient rights and action recommended under specific circumstances, listing 

legal measures available to patients. As the helpline is active Monday to Friday from 09:00 a.m. until 

09:00 p.m., it can also be contacted in the afternoons and evenings. 

Lastly, it is worth noting that currently the Ministry of Health is again undertaking works aimed 

at amending the Patient Rights and Patient Rights Ombudsman Law of 6 November 2008 and 

the institution of objection to a physician's opinion or certificate in particular. lt is planned to take on 

board the concerns and doubts expressed i.a. by the HFHR in its communication. The draft 

amendment should be submitted for public consultations in September 2018. 

ln respect of point 4 of the HFHR communication, concerning the issue of access to information on 

the possibility of terminating pregnancy, in particular in situations when a doctor invokes 

the conscience clause, it should be noted that under Article 39 of the Physician and Dental Surgeon 

Professions Law of 5 December 1996, a physician has the right to refer to the principle 

of conscientious objection when refraining from performing specific medical services, subject 

2 
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to the provisions of Article 30 of said Law (within the scope in which it provides for a physician's 

obligation to provide medical assistance whenever a delay in providing the same may result in 

danger to life or a risk of serious bodily injury or a grievous health disorder). ln such cases, the 

physician is obliged to justify and record such decision in the relevant medical documentation. 

Furthermore, a physician performing his/her professional duties as an employee shall also duly notify 

his/her superior in writing prior ta exercising the conscience clause. 

lt is also important that under the legal provisions in force, and in particular under the Regulation 

of the Minister of Health of 8 September 2015 concerning the general conditions of healthcare 

service provision contracts, ail medical facilities (hospitals) entering into a contract with the National 

Health Fund shall be obliged to provide ail services specified thereunder - within their full scope and 

in conformity to the letter of law. Making use of the conscience clause shall not breach this 

obligation. By entering into a healthcare service provision contract, the service provider undertakes 

to provide all services guaranteed under implementing regulations relevant to the act, within the 

scope and inclusive of ail service types specified by the contract. lt should be noted here that the 

regulation of the Minister of Health of 22 November 2013 guaranteed services under hospital 

treatment provides for pregnancy termination procedures. The inability to provide specific services 

constitutes a case of undue performance of the contract. Therefore, the issue of ensuring due and 

proper service provision and exercising the patient's rights to information are duly regulated under 

the Polish legal system. Liability in this regard lies with the service provider- the medical entity. 

At the same time, as a result of the judgment of the Constitutional Court of 7 October 2015, 

Ref. no. K12/15, an analysis of the legal provisions, as amended by the Court's ruling, was undertaken 

in order to assess whether they guarantee both, the physician's right to refrain from performing 

a medical procedure against his or her conscience and the patient's right to obtain a medical 

procedure she is entitled to (as well as the patient's right to obtain information in such case). ln this 

regard, the provisions of the Healthcare Institutions Law of 15 April 2011 should be referenced. 

Under Article 14 of the Law, any entity engaging in medical treatment activities shall make 

information concerning the scope and types of medical services publicly available. Furthermore, any 

entity engaging in medical treatment activities shall, at the patient's request, issue detailed 

information concerning the medical services provided, especially information concerning 

the diagnostic and/or therapeutic methods applied, including information on the quality and safety 

of said methods. Consequently, changes arising from the enactment of the aforementioned 

Constitutional Court judgment have caused no legal loophole in the form of an absence of authorities 

obliged to provide information concerning the location where specific medical services are provided. 

ln respect of point 5 of the HFHR communication on the performance of contracts with 

the National Health Fund by medical facilities in relation to services involving pregnancy 

termination, the Government wish to point to the information provided by the National Health Fund, 

according to which the refusai of the medical service provider, who is contracted in the field 

of obstetrics and gynecology, to perform the termination of the pregnancy in the cases provided for 

in the Law on Family Planning, Human Foetus Protection, and Acceptable Conditions of Pregnancy 

Termination with a simultaneous failure to indicate a medical facility where a woman could obtain 

the said healthcare service, counts as a faulty realisation of the contract. Ali complaints or other 
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information about such a faulty realisation by a medical service provider of its contract with 

the National Health Fund constitute a basis for institution of the clarification proceedings. 

ln the Government's information of 21 June 2018, referred ta by the HFHR, it was indicated that as of 

the date of preparing that information, the National Health Fund did not receive any complaints from 

the patients regarding the refusai of performing such a healthcare service, the patients did not 

request information on the possibilities of carrying out the said service either. 

Notwithstanding the above, the National Health Fund send a letter to ait of the directors 

of the regional branches of the Fund requesting the information whether in the given region any 

refusai of the pregnancy termination to a person entitled to such a service on the basis 

of the relevant law has been recorded. ln reply ta the aforementioned letter, so far the information 

received by the National Health Fund included, e.g.: 

- the Opole Regional Branch of the Fund informed that in 2016 it conducted an internai audit in 

this respect in two medical facilities, in response to the Patients Rights Ombudsman request. 

The audit showed that in both hospitals the procedures provided for in the Law on the Family 

Planning, Human Foetus Protection, and Acceptable Conditions of Pregnancy Termination were 

followed. One of these cases concerned a situation, where the physicians refused to perform an 

abortion by invoking conscience clause, following which the patient was referred to another 

hospital. The other case concerned a situation, where the geneticist issued a positive opinion in 

respect of the termination of pregnancy, however, with a reservation that in his opinion another 

in-depth examination is needed before the termination is performed. The audit showed that this 

procedure was adequate to the state of health of the patient and the foetus and that 

the termination of pregnancy was preceded by an ultrasound examination, genetic consultation 

and the medical consilium. The abortion was performed immediately after the medical 

consilium. The patient was provided with ait the information in connection with her 

hospitalization as soon as the medical personnel became aware of it; 

- the Dolnoslqskie Regional Branch of the Fund informed about one case in 2018 in which 

the patient was informed about the facility where it is possible to obtain the termination 

of pregnancy procedure in the situations stipulated by the law; 

most of the remaining regional branches of the National Health Fund indicated that recently no 

instances of refusai to perform the termination of pregnancy in situations provided by the law, 

no complaints from patients in this respect, nor the requests to provide information on the 

facilities where it is possible to obtain such a procedure, were noted. 

Lastly, with regard to point 6 of the HFHR communication, concerning the plans for restricting 

abortion laws in Poland, it should be underlined that the draft legal acts referred ta by the HFHR 

were submitted as civic legislative init iatives and they were not prepared by the Government. They 

were or still are examined in accordance with the relevant legal provisions. lt should be emphasised 

that the Government is not working on any amendment to the Family Planning, Human Foetus 

Protection, and Acceptable Conditions of Pregnancy Termination Law of 7 January 1993. 

YourJrJ_e~ 

l~(na Chrzan~wska 
Government Agent 
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