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PRINCIPAL POINTS AND RECOMMENDATIONS: CM-DH 1236 
 

On 11 September 2015, the Open Society Justice Initiative and the European Implementation 
Network convened a joint briefing on cases scheduled for review at the forthcoming CM-DH. 
The principal points and recommendations raised in the briefing are summarized below: 
 
Al Nashiri v. Poland (Application No. 28761/11) 
Speaker: Amrit Singh, Open Society Justice Initiative 
 
In this case, the Court concluded that Poland violated Articles 2, 3, 5, 6 § 1 and 8 of the 
Convention and Article 1 of Protocol No. 6 by participating in the extraordinary rendition and 
secret detention of Mr. Al Nashiri in a secret CIA prison on Polish soil, and by failing to 
effectively investigate this participation. The Court found it established beyond reasonable doubt 
that the applicant was secretly detained in a secret CIA prison on Polish territory from 5 
December 2002 until 6 June 2003. In addition, the Court found that by refusing to comply with 
its evidentiary requests, Poland failed to discharge its obligations under Article 38 of the 
Convention. Since 2006, the applicant has been held at Guantanamo Bay, facing the prospect of 
an unfair trial by a military commission and continuing risk of the death penalty. 
 
State of execution: The judgment requires Poland to conduct an effective investigation and seek 
diplomatic assurances that the United States will not subject the applicant to the death penalty or 
to a flagrant denial of justice. On 13 August 2015, the Polish authorities submitted an action plan 
to the Committee of Ministers.  
 
New information: While welcoming the action plan, there are several areas of concern with 
regard to effective investigations and diplomatic assurances. These include: 
 

(1) There is currently no time frame for the investigation, despite the fact that it has been 
pending for more than seven years. 

(2) Despite former admissions by former government representatives, there is no public 
disclosure of the rendition.  

(3) There has been no disclosure of the diplomatic notes addressed from the Polish 
government to the United States or of any response. Any assurances from the United 
States should be disclosed to Mr. Al Nashiri’s Polish counsel, to enable him to monitor 
Poland’s compliance with the Court’s judgment. 

 
Recommendations: The Committee of Ministers should continue to scrutinize, on an ongoing 
basis, the Polish authorities’ compliance with the judgment and recommend them to: 
 

• Officially acknowledge, at the highest level of government, that Poland hosted a secret 
CIA prison on its territory in 2002 and 2003;  

• Conduct an effective criminal investigation into Poland’s role in the CIA extraordinary 
rendition and secret detention program and the violation of Mr. Al Nashiri’s rights, 
including but not limited to:   

o Disclosure of the full terms of reference of the investigation to Mr. Al Nashiri’s 
counsel in both his Polish and European Court proceedings, as well as to the 
public;  
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o Granting Polish counsel unhindered access to the entire case file (including 
classified files) on a regular basis;  

o Disclosure to Polish counsel of the investigative actions to be undertaken in the 
course of the investigation, together with the anticipated time frame.  

• Disclose all communications to and from the U.S. government to Mr. Al Nashiri’s Polish 
counsel, particularly assurances relating to the death penalty as well as the flagrant denial 
of justice.  

 
Genderdoc-M v. Moldova (Application No. 9106/06) 
Speaker: Doina Ioana Straisteanu, Human Rights Lawyer  
 
This case concerns an Article 11 violation of the applicant NGO’s right to peaceful assembly on 
account of the ban on a demonstration planned to be held in Chisinau in May 2005 in front of the 
Parliament to encourage the adoption of laws for the protection of sexual minorities from 
discrimination. In addition, the European Court found a lack of an effective remedy on account of 
the post-hoc character of the judicial remedy available in the domestic legislation (violation of 
Article 13 in conjunction with Article 11), and that the applicant NGO had been subjected to 
discrimination on account of the authorities’ disapproval of demonstrations which they 
considered to promote homosexuality (violation of Article 14 in conjunction with Article 11). 
 
State of execution: The Moldovan authorities submitted an action plan on 27 March 2014. The 
authorities have inter alia paid compensation and adopted new legislation on discrimination and 
assemblies. Genderdoc-M has publicly welcomed the measures taken by the Moldovan 
authorities in response to the violations and acknowledges that, since the judgment became final, 
it has been able to hold several assemblies. 
 
New information: While welcoming the progress and steps taken by the Moldovan authorities, 
Genderdoc-M has experienced violent disruption as well as discrimination during assemblies held 
between 2013 and 2015. In response to an application to hold an assembly in 2013, the mayor of 
Chisinau stated publicly that he would rather pay compensation and have cases lost at the 
European Court of Human Rights than allow gay people to hold their assembly in his town. The 
mayor lodged a request with the local court asking it to ban the assembly or, alternatively, change 
the venue. Genderdoc-M was called to a hearing at the court the day after the request, without 
any time to prepare its defense. The court decided to change the place of the assembly based on 
the mayor’s arguments that he had received many requests from individuals and associations that 
opposed the demonstration and who felt that the promotion of the rights of sexual minorities 
would endanger public order and social morality. Genderdoc-M unsuccessfully lodged a new 
lawsuit on discrimination, using the Law no. 121 on ensuring equality. On 4 May 2015, the 
events of 2013 were included in a new application to the European Court. 
 
Subsequent assemblies in 2014 and 2015, despite being carefully planned and strategized, were 
similarly obstructed. In 2014, the police failed to take sufficient measures to ensure the protection 
of the marchers. Despite open threats from extremist groups, no one was arrested and charged 
with public disorder.  In 2015, the police insisted that Genderdoc-M change the time and place of 
its event, citing the possibility of violent behaviour from various groups. One police officer even 
called and threatened the bus company contracted by Genderdoc-M for the event. Genderdoc-M 
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lodged an application to the European Court of Human Rights in respect of these events in May 
2015 as well.   
 
Recommendations: The Committee of Ministers should keep the case under enhanced 
supervision. Furthermore, the Committee should ask the Moldovan authorities tp: 

• Training of law enforcement and local public authorities about LGBT rights and how to 
properly assess the need to balance the freedom of assembly for opposing groups; 

• Introduce legislation and appropriate sanctions against hate speech and hate crime; 
• Identify and adopt preventive measures that law enforcement should take in response to 

protests and extremist violence against the LGBT community; 
• Apply the legislation sanctioning violation of the right of freedom of assembly 

consistently. 
 

Ilgar Mammadov v. Azerbaijan (Application No. 15172/13) 
Mahmudov and Agazade Group v. Azerbaijan (Application No. 35877/04) 
Namat Aliyev v. Azerbaijan (Application No. 18705/06)   
Insanov v. Azerbaijan (Application No. 16133/08) 
Speaker: Gulnara Akhundova, International Media Support 
 
State of execution: There is no implementation of judgments of the European Court of Human 
Rights in Azerbaijan. 
 
New information: Mr. Mammadov remains in custody. His arrest and conviction is part of the 
broader crackdown that started in summer 2014, when a number of politically motivated arrests 
of human rights defenders and journalists took place. This crackdown continues. 
 
Intigam Aliyev, a prominent human rights lawyer and legal counsel in both the Mahmudov and 
Agazade Group and Namat Aliyev cases was recently sentenced to a long prison term on 
fabricated charges. He previously briefed Committee members on these cases in Strasbourg. As 
with other imprisoned activists, he has suffered ill-treatment in prison and has been prohibited, 
for example, from reading books. Pressure and harassment has been used in efforts to make him 
write a letter of apology to the President, seeking a pardon.   
 
The Council of Europe’s Secretary General and the Commissioner for Human Rights have 
expressed their concern about the ongoing crackdown in Azerbaijan, and the Parliamentary 
Assembly (PACE) has adopted a resolution on the alarming situation. But PACE resolutions 
mean little to the Azerbaijani government; it is time for the Committee of Ministers to act. One 
important step would be to make use of Article 46 (4) and send some of these cases back to the 
Court. This measure was encouraged by the recent PACE report on execution of judgments, and 
is supported by political prisoners in Azerbaijan. 
 
Another concrete measure for the Committee of Ministers to consider would be to compose a 
group that could visit Mr. Mammadov in his prison cell – to witness the conditions in which he is 
being held. Mr. Mammadov was recently refused his legal right to have his criminal case 
reopened. His official legal representative still has his bar license, but may be deprived of this at 
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any time. Another representative has already been deprived of his license. Regular contacts with 
Mr. Mammadov confirm that his prison conditions are deteriorating. 
 
Parliamentary elections are due to take place in November 2015, but free and fair elections are 
impossible in Azerbaijan at the moment: there are no independent organizations left to monitor 
such a process, nor are there any independent journalist left to report on it. Any previous progress 
on the adoption of the law on defamation has ceased. The EU parliament has called on targeted 
sanctions and will not send anyone to monitor the election. The PACE should adopt the same 
approach and not recognize the elections by refusing to send monitors to Azerbaijan. 
 
The situation in Azerbaijan is deteriorating and the risk for human rights defenders has increased 
outside of the country as well. For instance, Azerbaijani authorities do not hesitate to approach 
and harass the family members of activists now living outside of the country.  
 
Recommendations: 

• There is an urgent need for a Declaration from the Committee of Ministers condemning 
the situation in Azerbaijan. 

• The Committee of Ministers should compose a group to conduct an in situ visit to 
Azerbaijan, including Mr. Mammadov and other political prisoners in prison and to 
witness and report on the conditions. 

• The PACE should not send a delegation to monitor the November parliamentary elections 
in Azerbaijan. 

 
  
Bati and Others v. Turkey (Application No. 33097/96) 
Speakers: Kerem Altiparmak, University of Ankara and Feray Salman, Human Rights Joint 
Platform 
 
This group of 83 cases concerns ineffectiveness of investigations and subsequent judicial 
proceedings into alleged abuses by members of security forces, in particular ill-treatment of the 
applicants or the death of their relatives under circumstances engaging the responsibility of the 
state, including during the transfer of detainees (violations of Arts. 2, 3, 5§3, 5§4, 5§5 and 13). 
 
 The Court identified the following procedural shortcomings:  

- Excessive length of investigations conducted against state agents 
- Lack of independence of the authorities that conducted the investigations 
- Impossibility for the applicants to access investigation files 
- Impossibility for the applicants to question witnesses and members of security forces 
- Proceedings become time-barred as a result of excessive length of proceedings 
- Suspended sentences rendered in respect of members of security forces and leniency of 

prison terms imposed on police officers involved 
- Failure to suspend members of security forces from their duties while being prosecuted 

for ill-treatment, as well as their conditional release upon conviction 
- Shortcomings in medical experts' reports 
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According to the European Court, these shortcomings have resulted in virtual impunity for 
members of Turkey’s security forces. 
 
State of execution: An action report was submitted by the Turkish authorities on 13 January 
2012. A road map setting out further measures required by the judgments—including the 
question of reopening of investigations—is awaited. 
 
New information: The group of 83 cases can be classified in four types of cases: (1) death by 
attacks of third persons; (2) death as a result of operation of security forces; (3) death under 
police detention; (4) and torture in prison or under police detention. The torture cases are the 
largest type; they include 73 cases. One recurrent theme in the Court’s considerations is the 
question of “dilatory” and “half-hearted” investigations (see Ağdaş v. Turkey, para. 103). Failures 
were found by administrators, prosecutors and courts as violations of the procedural aspect of 
Article 2.   
 
In addition to the common problems identified by the Court, there are also problems related to the 
transfer of political cases, jurisdictional challenges, and the failure to investigate high level 
officials. Since 2005 no public servant has been removed from office due to torture and/or ill 
treatment investigations and only 29 officers have faced any serious sanctions. 
 
Recommendation: 
 

• The Committee of Ministers should closely monitor the implementation of these cases 
and urge Turkey to present an action plan for its review and debate.  

 
 
Khashiyev and Akayeva v. Russia (Application No. 57942/00)   
Speaker: Joanna Evans, European Human Rights Advocacy Centre 
 
This group of more than 200 cases arises predominantly out of the Chechen conflict during the 
years 1999-2006 and concerns the involvement of Russian security forces in cases of aerial 
bombardment, extra-judicial killings, enforced disappearances, and torture. The Court found 
violations of Articles 2, 3, 5, 6, 8 and 13 and of Article 1 of Protocol No. 1. In addition, some 
cases concern the failure to co-operate with the Convention organs as required under Article 38 
of the Convention.   
 
State of execution: Three key problems can be identified as hindering the implementation of 
judgments: absence of effective domestic criminal investigations, passage of time, and a 
prevailing climate of impunity. The Committee of Ministers began monitoring these cases in 
2005, but Russian authorities have supplied deficient information in response to the Committee’s 
decisions and to the guidance provided by the Court in the Aslakhanova judgment. The June 2014 
action plan submitted in response to the latter, as well as the revised plan of December 2014, 
provide no information on concrete progress for implementation. 
 
New information: The striking absence of implementation of this group of cases, coupled with 
the refusal of the Russian government to address the Court´s clear recommendation to create a 
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single high-level body, would appear to leave the Committee with no option but to commence 
infringement proceedings. 
 
The complexity of the cases and the lack of progress also make it worthwhile for the Committee 
to consider focusing on certain, discrete areas for implementation. If the Russian authorities could 
start by locating and securing mass graves in Chechnya, this would at least mark some initial 
some progress. An additional sign of progress would for Russia to accept bilateral and/or 
multilateral assistance in this endeavour. Furthermore, the case progress table appended to the 
government’s January 2015 submission is useful and could be supplemented with additional 
columns asking whether the government considers the case to have been investigated and closed; 
if not, the government should indicate a time frame for additional measures. 
 
During the meeting, the following video clip from CNN on the case of Bazorkina v. Russia was 
shown to participants: https://www.youtube.com/watch?v=oZW1uwMma5w 
 
Recommendations: 

• The Committee of Ministers should continue supervising the implementation of the 
Khashiyev and Akayeva group judgments at every CM-DH meeting, until progress can be 
substantiated. 

• The Committee of Ministers should focus on supervising the locating and securing of 
mass graves in Chechnya. 

• The Russian government should be asked to urgently provide: 
o A list of all burial sites within the region 
o The date on which each of the relevant sites was identified 
o The proposed date on which exhumation of each of the identified sites will take 

place and the means by which storage and identification of remains will be 
safeguarded 

o A time-bound proposal for identifying and exhuming all remaining burial sites 
o An indication of whether it intends to conduct any further investigation into each 

of the cases listed in the January 2015 table it submitted.  


