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Rule 9 Communication from the Chance for Children Foundation (CFCF) and the European Roma Rights 
Centre (ERRC) in the case of Horváth and Kiss against Hungary (Application No. 11146/11) under Rule 9.2 of 
the Rules of the Committee of Ministers  

 

1. This case concerns discrimination against the two Romani applicants in the enjoyment of their right to 
equal education due to their misdiagnosis and consequent assignment to a remedial school for 
children with mental disabilities. In its judgment of 29 January 2013, the ECtHR reiterated, referring to 
its previous judgment in the case of D.H. and Others v the Czech Republic1, that such misplacement of 
Romani children in special schools has a long history in Europe, notably in Hungary. The violation of 
the Applicant’s rights therefore was not a standalone phenomenon; it was a consequence of a biased 
and discriminatory system in Hungary. The ECtHR called on the Hungarian Government to adopt 
specific positive measures “to avoid the perpetuation of past discrimination or discriminative practices 
disguised in the allegedly neutral tests” (§116). 
 

2. There are at least two general measures the Government must undertake in order to execute this 
judgment: (1) the adoption of a non-discriminatory testing preventing misdiagnosis of and 
misplacement of Romani children; and (2) the provision of adequate and sufficient safeguards against 
misdiagnosis and misplacement of Romani children.  We respectfully submit that the Government of 
Hungary has not yet properly executed the judgment. To date, the Government have not and could 
not provide any evidence of measures that can or will have a significant impact on the number of 
misdiagnosed Romani children in special education. Misdiagnosed children have not been 
compensated, and there are no safeguards implemented that would prevent further misdiagnosis of 
Romani children. 
 

3. In 2010, parallel to the case of Istvan Horvath and Andras Kiss, CFCF and ERRC as plaintiffs submitted 
an actio popularis claim (as permitted under domestic law) to the Regional Court of Eger against the 
Ministry of Human Resources and the Expert and Rehabilitation Panel of Heves County for the 
systematic misdiagnosis of Romani children in the county.  According to a 2003 official study, 98% of 
children in special classes and 80 % in the special schools in Heves county were Roma. In the course of 
the  “Utolsó Padból” (“Off the Back Bench”) programme of the Education Ministry in 2007, 61% of 
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diagnoses of children as having special needs were reversed after being  re-examined.1 The available 
evidence indicates no changes since 2003 in the over-representation of Romani children due to 
misdiagnosis in the county, which is why we decided to litigate. This litigation is therefore closely 
linked to the implementation of the Horvath and Kiss judgment; our court claims are identical to 
those measures that the Hungarian Government is obliged to implement under this judgment. 
However, contrary to the anticipated developments we informed the Committee about in our 2014 
Communication, there has been no friendly settlement in the case with the Ministry of Human 
Resources. 
 

4. Therefore with reference to previous Communication submitted by CFCF and ERRC in February 2014 
and the Communication from the Hungarian authorities in May 2015 (Action Report 2015), which is 
identical to the 2014 Action Repot submitted by the Government,  CFCF and  ERRC wish to make the 
following comments and recommendations: 
 

I. Introduction of standardised tests to evaluate learning abilities of Roma pupils: WISC-IV diagnostic 
system 

5. The ECtHR found, and the Government agreed, that the Budapest Binet diagnostic test that was used 
to measure the Applicants is a culturally biased test (§ 120). The test was not individualised and 
disregarded any special needs the Applicants had in relation to their education. As a result of this 
culturally biased test, the Applicants were declared as having mild mental disabilities, and therefore 
were assigned to inferior special classes. (§§ 115– 127). 

6. The Government of Hungary reported in its Action Reports that as a step towards ensuring non-
discriminatory testing of the learning abilities of Romani children, the Wechsler Intelligence Scale for 
Children (WISC-IV Child Intelligence Test) was standardised on a representative sample of children 
(including Romani children) and introduced in Hungary in 2007. In 2008 all expert committees were 
supplied the test free of charge. The 2014 and 2015 Action Reports also noted that by 2014, 1034 
experts were trained to use the WISC-IV test.   

7. CFCF and ERRC do not contest that the WISC-IV was standardised and introduced in Hungary, already 
in 2008 – even before this judgement was delivered (although the Human Resources Ministry has no 
information about whether the recent standardisation of the test for the cohort younger than 6 years 
has involved any Romani children).  We agree with the experts that it is the most developed test 
available in Hungary for cognitive-ability assessment.  However, it is simply not being used on a wide 
scale, and has not yet replaced the discredited tests responsible for discrimination. Although experts 
were trained to use the test and received it for free, we note that evidence shows that this test is only 
sporadically used in the country. At the same time the culturally-biased tests, including the Budapest 
Binet, are still widely used to test Romani children throughout the country to date. According to a 
state-commissioned research report in 2010, whereas the WISC-IV was introduced to avoid 
misdiagnosis, in Heves County, expert committees used this test on only 3% of all tested children.2 
During field visits, CFCF randomly checked documentation of Roma children in the period 2012- 2015 
and found that children have been tested with the culturally-biased tests, including the Budapest 
Binet test, and not the WISC-IV. Since there is evidence that expert committees in different areas of 
the country use different tests still today, we cannot say that the introduction of the WISC-IV has 
been fully accomplished; therefore the Hungarian Government has not complied with its obligation to 
ensure unbiased, non –discriminatory testing to end systematic misdiagnosis of Romani children.  

                                                           
1 Strategic Programme for the Development of Roma Society in Heves County, 2003  
2 “Report on the factors increasing the chances of misdiagnosis” (Az indokolatlan fogyatékossá minősítés kockázatát konzerváló tényezők – 
jelentés egy programról), Educatio Kht, 2010, available in Hungarian: http://old.wekerle.gov.hu/download.php?doc_id=2259 
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II. Modifications to the institutional and legislative framework  

8. The reorganisation of the operation of expert committees and pedagogical expert services was 
carried out in 2013.  The Klebelsberg School Maintainer Centre (Klebelsberg Intézményfenntartó 
Központ), the central public education authority, is responsible for overseeing the lawful functioning 
of all expert committees which operate on county level. This centralised institutional setup should 
ensure more efficient monitoring and evaluation of the expert committees’ operation than the 
previous decentralised system. Under domestic law, the Hungarian Ministry of Human Resources has 
ultimate responsibility for overseeing the public education system including the special pedagogical 
service providers e.g. the expert committees. Yet there has not been any systemic or case-based 
evaluation initiated to date by the Ministry or the Klebelsberg Centre to assess the testing process 
and the standardised operation of the expert committees. The 2015 Action Report from the 
Government also underlined that the expert committees’ assessments of learning abilities “have not 
been carried out in a uniform manner in practice”.  

9. According to the latest Communication of the Government, procedural guarantees were introduced 
in the examination protocols in 2013 to introduce the “constant monitoring phase” before the expert 
committee’s examination of the child. We welcome this procedural development, although evidence 
proves that this provision has not changed the examination process in practice. The second 
procedural guarantee reported by the Government is that “multiply (cumulatively) disadvantaged 
children” (the proxy used for Roma in the absence of ethnic data collection in Hungary) should be 
accompanied by equal-opportunity experts in the examination process. Documentary evidence 
however shows that this safeguard has still not been used in practice.3 On the other hand, as a result 
of changes in the definition of multiply disadvantaged children by the Child Protection Act4 in 2013, 
which added further conditions to the eligibility criteria, a dramatic decrease could be observed in the 
2014/2015 school year statistics in the number of children who fall into this category. This dramatic 
reduction has an inevitable impact on shaping the outcome of the inclusive education policy 
measures as lack of reliable data hinders efficient targeting and tackling of multiply disadvantaged 
and therefore Romani children in the public education system.  

10. The Action Report of the Government also highlighted the recent development in professional 
standards for the operation of the expert committees in the framework of the European Union 
funded TÁMOP 3.4.2 program. Although the use of these non-discriminatory standards and diagnostic 
tools are recommended to the expert committees, but there is no legal obligation to use them, and 
no effective monitoring or supervision over the expert committees. It is uncertain whether the expert 
committees have been using these protocols at all. 

III. Collection of ethnic data 

11. In their decision in March 2014, the Deputies called on the Government of Hungary to provide 
evidence about the impact of inclusive education policy. In particular, they required statistical 
information as to whether there has been an increase in the number of Roma pupils in inclusive 
education and a reduction of the high proportion of Roma children in special schools. 

12. We respectfully note that to date, the Government of Hungary have not provided any information 
regarding the impact of the policy.  We maintain our view that it is essential to collect disaggregated 

                                                           
3 According to the official response of the Educational Authority for a public information request of the CFCF in 2013 only 69 multiply 
disadvantaged were accompanied by equal opportunity expert in the examination process. 
4 Child Protection Act (Gyvt.) Art. VIII. 67/A. 
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ethnic data of the children tested by the expert committees in order to be able to monitor whether, 
as a result of the legislative and policy measures and programs introduced recently, the number of 
Romani children among the mildly mentally disabled children decreased. The collection of 
disaggregated data by ethnicity would provide a guarantee for monitoring the adopted measures and 
would enable correction and further review.  (See, mutatis mutandis, E.B. v France (Grand Chamber, 
2008), § 74.) 

13. Due to a series of meetings and negotiations by CFCF and ERRC under a vision to reach a friendly 
settlement in the domestic litigation (as explained under par 3.), in July 2014 the Government of 
Hungary introduced an amendment to the Public Education Act5 allowing the collection of ethnic data 
of the children by the expert committees based on self -identification. A question regarding 
“nationality” (i.e. ethnicity) was included into the form and parents may declare the nationality of 
their child if they wish to do so. At the same time CFCF and ERRC were advocating the introduction of 
the possibility of making a voluntary declaration of multiple ethnic/nationality identity in the same 
way as was formulated in the Hungarian census questionnaires. This approach has proven to be the 
only method to ensure in more willingness to declare national or ethnic minority affiliation in 
Hungary, which could result in reliable data. 

14. In their latest Communication, the Government of Hungary refer to the fact that such data shall be 
anonymised and registered by the expert committees into a centrally operated system, the Integrated 
Registration System (INYR).  However, an official response received from the Educational Authority 
(Oktatási Hivatal) to a freedom of information request submitted in August 2015 inquiring about the 
number of Romani children registered since July 2014 stated that such data was not available in the 
INYR.  It also indicated that no evidence is available that the data collection has been introduced in 
practice. In order to measure the impact of the policy changes on the proportion of Romani children 
in special schools, the relevant legislation should be amended to include efficient question for self-
identification as pointed out above, experts should be trained on data collection and the 
disaggregated data should be stored in the central registration system and made accessible for 
monitoring the number of Romani children in the special educational system.  

15. To date, the Government of Hungary have failed to collect and aggregate ethnic data for statistical 
purposes and failed to designate the responsible body for assessing and publishing aggregated ethnic 
data of students. Similarly the Government failed to adopt further, targeted measures based on the 
assessment of the aggregated data on the proportion of Romani children among special needs 
children.  

IV. Implementation of inclusive education policy   

16. As pointed out in the latest Communication of the Government, the centralisation of the public school 
system in 2013 promised a “real chance of success for the anti-segregation endeavours regarded by 
the Government as a priority”. However, several pieces of evidence, including the 2014 research data 
of the Fundamental Rights Agency, suggest that segregation of Roma children in the public education 
system has increased. Recent case law also proves lack of political will to fight segregation of Roma 
children in the education system (e.g. the 2015 Supreme Court judgment6 in the Nyíregyháza case7) 

                                                           
5 CXC/2011, Public Education Act, §41 (4a) a) 
6 The Curia's final judgement in the Nyíregyháza re-segregation case (no. Pfv.IV.20.241/2015/4) has officially been published as a 'civic 
authoritative ruling' in 2015 (6/2015. polgári elvi határozat). The reason for publishing an authoritative ruling and other precedent 
judgements is to ensure uniformity of the application of the law according to the Fundamental Law of Hungary. The 6/2015 Nyíregyháza 
ruling will have far-reaching consequences in applying the anti-discrimination law in a way that leaves room for exemptions to the 
prohibition of racial segregation in education. Before the Curia’s authoritative ruling the anti-discrimination provisions had been 
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and to provide effective remedies for segregation in the public school system under central 
government control. Moreover, education policy measures adopted after 2012 continue reinforcing 
the selection mechanism and segregated structures in the public education system.  

17.  Overall inclusive education in our view should be provided for all disabled children regardless of their 
ethnic origin. Unfortunately there have been no measures implemented by the Government in this 
direction since 2012 besides the outputs of the EU supported TÁMOP 3.4.2 program. Although these 
project activities enlisted in the 2014 and 2015 Action Reports (development of professional 
standards, training of experts, development of diagnostic and treatment tools and setting up of the 
integrated registration system) could promote more efficient diagnostic and examination procedures, 
as mentioned above, the use of these professional standards are not required from the expert 
committees by law. Moreover these tools do not address the severe obstacles that hinder inclusive 
education in Hungary, the lack of access to early preventive child development services and 
professional assistance for kindergartens and schools, the intense selection in the school system and 
the lack of teachers’ competences to use progressive pedagogical methods and to provide 
individualised development for children. Therefore we maintain our position that the Hungarian 
Government does not respond adequately to the concerns the ECtHR raised at § 113 of its judgment 
about special schools and classes. 

V. Recommendations 

1. Ensure the exclusive use of the WISC-IV for testing the cognitive ability of children over 6 years old and the 
exclusive use of a non-discriminatory, unbiased testing tool standardised with the involvement of Romani 
children to assess children under 6.  

2. Ensure that the procedural guarantees embodied in the 2010 and 2013 Ministerial Decrees and the 
professional standards developed in the TÁMOP 3.4.2 program are fully implemented in the examination 
process, survey the progress of implementation and provide regular monitoring of the professional operation 
of the expert committees. 

3. Re-examine every children who were tested with diagnostic tools other than WISC-IV, and re-integrate all 
the children into mainstream schools who were falsely diagnosed. Provide these children with efficient 
remedies, including reintegration support (e.g. mentoring and other supportive measures). 

4. Provide evidence for the reduction of the number of Romani children in the special education system to 
prove that the Government measures related to examination protocols and the use of testing tools are leading 
to objective and non-discriminatory results as regards Romani children. Ensure efficient and transparent 
collection of ethnic data and availability of data disaggregated by ethnicity.  

5. Adopt comprehensive measures to promote inclusive education in the Hungarian state school system by 
tackling the major structural and professional capacity constraints and attitudes that hinder inclusive 
education for all children in Hungary. Ensure that the child assessment process and the use of standardised 
diagnostic tools are targeted to provide professional assistance for children according to revealed individual 
development needs, and not aimed for the early selection of children at school entry and for exclusion from 
mainstream schools. 

 

                                                                                                                                                                                     
consistently interpreted in a strictly anti-segregation manner in all previous court cases since the adoption of the anti-discrimination law in 
2004. 
7 See a description of the case and an analysis of the Curia’s decision at CFCF website: http://cfcf.hu/en/ny%C3%ADregyh%C3%A1za-
resegregation-case  
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